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Abstract Keywords

This study aims to determine the legal strength of a peace  Peacs inheritancedistribution Isamic
institution in the settlement of a judicial case. This is related to the ~ aw cvil law
legal arrangement regarding the distribution of inheritance based .
on Islamic law. The implementation of peaceful institutions in ABIRCU
court proceedings can be carried out through the Supreme Court

Circular No. 1 of 2002 as follows: so that all panels of judges who

hear cases will seriously seek peace by applying the provisions of

Article 130 HIR / 154 R.Bg not just a formality for proposing

peace, the appointed judge acts as a facilitator who helps the

parties in terms of time , the location and collection of data and

arguments of the parties in preparation for peace, from the results

of this research analysis it can be seen that the distribution of

inheritance has practical, systematic and detailed guidelines in the

form of Alqur‘an verses, the Prophet's traditions and the law.

Islam which has been regulated in Articles 176, 183, Compilation

of Islamic Laws shows that the heirs can agree to make peace in

the distribution of inheritance.

l. Introduction

Islam as a religion that brings mercy to all nature has teachings and rules of law which
are always oriented to the benefit of humans. Every law that is prescribed must contain the
value of benefits returned to humans, it's just that the value of benefits is sometimes not
found after reasoning. But generally, in the applied laws can be found the value of benefits
which is also called the wisdom of the law or the philosophical basis of law. (Helmi, 2019)

Islamic law is essentially a law that originates and becomes part of the Islamic religion.
The word Islamic law is actually not found at all in the Qur“an, but what is in the Qur“an is
the word sharia, jurisprudence, law and the same root. According to records in Western
literature, Islamic law is a translation of the term "Islamic Law". Given the importance of this
terminology, every person and group tends to understand it in accordance with their
respective frameworks. (Arifin, 2020)

Inheritance law in Islamic law is one part of Kinship law, it is very important to learn so
that in the implementation of the distribution of inheritance there are no mistakes and can be
carried out fairly and wisely, because by studying Islamic inheritance law, a Muslim will be
able to fulfill his rights. -Rights relating to inheritance after being abandoned by the heir and
passed on to the heirs who are entitled to receive it. Therefore, the Quran is the main
reference material for the law as well as the determination of the distribution of inheritance
assets, while the provisions regarding inheritance are derived from the hadith of the Prophet
Muhammad, and ijma paraulama are very few.

The issue of inheritance occupies a very important place in Islamic law. Verses of the
Qur'an govern the inheritance law clearly and in detail. This can be understood because the
inheritance problem must be experienced by everyone. Apart from that, inheritance law
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directly concerns property which, if not provided with certain provisions, is very easy to
cause disputes between heirs. Every time someone dies, it immediately arises how the
inheritance must be treated and to whom the property is moved, and how. This is regulated in
inheritance law. (Zuhirsyan, 2019)

It can be said that in Islamic law and sharia there are very few verses of the Al-Qur'an
that detail a law in detail, except for the law regarding inheritance. This is because
inheritance is a form of legal ownership and is justified by Allah SWT. Inevitably, the issue
of inheritance is one of the important problems in human life. Inheritance can arise because
of three things. First, there are people who die, who are called heirs. Second, there is an
inheritance, which is the property of the heir. Third, there are people who receive an
inheritance, who are called heirs. The existence of inheritance means the transfer of rights, in
the form of property from the heir to the heir.

The state of Indonesia, a country with a majority Muslim population, has several
inheritance systems in place. The oldest is the inheritance system according to customary
law. Customary inheritance law is always alive, because it embodies the real feeling of law
from the people, and is dynamic and will grow and develop in line with the community.

The implementation of inheritance sharing in Islam aims to create peace in the lives of
those who carry it out, this is seen as part of the science of sharia. Islamic law has provided a
place related to inheritance rules and laws regarding property as well as possible and fairly.
Talking about Islamic inheritance law, the Compilation of Islamic Law is here to make it
easier for Muslim communities in Indonesia which is a guideline for several familial issues,
including the law of inheritance.

In the formulation of the Islamic Law Compilation, hereinafter referred to as KHI, it is
substantially carried out by referring to the sources of Islamic law, namely the Al-Qur'an and
Hadith, and hierarchically referring to statutory regulations. In addition, the formators of the
Islamic Law Compilation (KHI) pay attention to generally accepted developments that have a
meeting point with the Islamic legal order, so in some cases there have been adaptations and
modifications to other legal systems (Western and Customary) into the Islamic Law
Compilation. Thus, the Compilation of Islamic Law is a unique legal manifestation in
Indonesia.

1. Review of Literature

2.1 Theory of Village Peace Judge Decisions

Emergency Law Number 1 Year 1951 which regulates temporary measures to organize
the unity of structure, powers and procedures of civil courts, regulates in Article 1 paragraph
(2) sub. b which states that the abolition of all forms of court, including the Customary Court.
It is further explained in paragraph (3) that abolishing all forms of courts, including
customary courts, does not reduce the power rights that have been given to peace judges in
villages as regulated in Article 135a HIR / 161a RBg.

Settlement of civil disputes through courts is based on Civil Procedure Law, in this case
the HIR for the jurisdiction of Java and Madura, and RBg for areas outside Java and Madura.
Procedural law can be interpreted as a set of regulations governing procedures for resolving
civil disputes through courts, which are rigid and coercive in nature so that they cannot be
distracted by litigants or law enforcers, in this case judges and legal attorneys.

Article 135a of the HIR regulates the existence and role of village judges in resolving
certain civil disputes before they are resolved through the court, which reads in full as
follows:
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1) If the claim is related to a court case which has been decided by the village judge, the
district court must know the decision and the reasons thereof.

2) If the claim is related to a court case which has not yet been decided by the village judge,
while the district court views it as beneficial for the case to be decided by the village
judge, the presiding judge will inform the plaintiff by providing a certificate. The
investigation of the case is then postponed until the trial day determined by the chairman
on the strength of his office.

3) If the village judge has passed a decision, then if the plaintiff wishes to continue the
examination, the contents of the decision must be notified to the district court together
with a copy, and then the case is continued in its examination.

4) If two months after the plaintiff reports the case to the village judge, the village judge has
not yet made a decision, then if asked by the plaintiff, the case can be re-examined by the
court.

5) If according to the judge's consideration, the plaintiff cannot adequately provide an
acceptable reason, that the village judge does not want to issue a verdict, then the judge
must believe that the situation is due to his position.

6) If it turns out that the plaintiff has not brought the case to the village judge, then the
lawsuit is deemed discontinued.

I11. Research Method

The method used in the preparation of this research is normative legal research, so that
the research method and data collection used is library research, which is a method or way of
collecting data using written materials in the form of legislation.

1V. Result and Discussion

4.1 Peace Institution in Settlement of a Case

A dispute is something that occurs between two or more parties, because one of the
parties is dissatisfied or feels aggrieved. In principle, the disputing parties are given the
freedom to determine the preferred dispute resolution mechanism, according to Laura Nader
and Harry F. Todd, to determine the stages of a dispute, namely:
First, pre-conflict, which underlies a person’s dissatisfaction.
Second, conflict is a situation in which the parties are aware or know about the feeling of
dissatisfaction.
Third, disputes where the conflict is stated in public or by involving a third party. Disputing
parties are given the freedom to determine the preferred dispute resolution mechanism,
whether to be resolved through litigation (court) or through non-litigation (outside court)
using ADR (Alternative Dispute Resolution), as long as it is not determined otherwise in laws
and regulations.

a. Dispute Resolution Institutions outside the Court (Non Litigation)
1. Alternative Dispute Resolution

Settlement of cases using ADR is starting to appear and be developed in Indonesia.
This is in line with the rampant world trade activities which cannot be avoided from the
occurrence of disputes between the parties involved in these trading activities. Litigation
dispute resolution (through court) is considered too long in the process of resolving the case
which in the business world is considered unfavorable and not in accordance with the times.
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2. Arbitration

In Article 6 of Law Number 30 of 1999 concerning Arbitration and Alternative Dispute
Resolution, it is stated that a dispute or difference of opinion in a civil dispute can be resolved
on the basis of good faith by overriding the settlement by litigation in court, by holding a
direct meeting by the parties within no later than 14 days and the results are stated in a
written agreement.

3. Conciliation

In the Big Indonesian Dictionary, conciliation is defined as an attempt to reconcile the
disputing parties' desires to reach agreement and resolve disputes. Conciliation can also be
interpreted as an effort to bring the disputing parties to resolve problems between the two
Parties through negotiation. Conciliation is an alternative dispute resolution process that
involves a third party or more, where the third party involved in resolving the dispute is
someone whose reliability has been proven professionally.

4.2 Legal Arrangements for the Distribution of Heritage Assets
a. According to Islamic Law

According to Article 171 letter a Compilation of Islamic Law Inheritance law is a law
that regulates the transfer of ownership rights to the inheritance (tirkah) of the inheritor,
determines who has the right to become heirs and how many shares of each. In the Islamic
Law Compilation, there is a bilateral principle in inheritance which means that inheritance is
transferred to or through two directions. This means that everyone receives inheritance rights
from both sides of the family line, namely the male relatives and the female relatives.The
Islamic inheritance law which regulates the distribution of inheritance in detail in the Qur'an
is intended to avoid disputes between fellow heirs. Thus, the distribution of inheritance from
a deceased person can be carried out by the heirs in a family manner in accordance with the
verse of the Al-Quran which regulates these provisions.

The existence of this formula can allow for the distribution of inheritance assets in
mathematically equal portions (1: 1) among all heirs through the peace route, as a deviation
from Article 176 of the Compilation of Islamic Law that the implementation of the
distribution of inheritance between sons and daughters. Girls with a ratio of 2 to 1, girls if
only one person gets 12 share, if two or more people get 2/3 of the share, but if each heir
voluntarily divides it in a family manner, it can be divided equally amicably or amicably in
accordance with the agreement of each party concerned. In fact, based on this it is legal if any
of the heirs give up or abort their rights in the distribution of the inheritance to be handed
over to other heirs.

b. According to Civil Law

According to the Civil Code, there are two ways to obtain an inheritance, namely:

1. As an heir according to law.
2. Because it is appointed in a will (testament).

The first method is called legally inheriting or “ab intestine” and the second method are
called “testament water” inheritance.

In the Civil Code (BW), unkempt inheritance is also known, namely if a person dies
and then has assets, but there is no heir, then the inheritance is considered neglected. In such
a case, the Balai Harta Peninggalan (Wesskamer) without waiting for an order from the Court
is obliged to manage the assets but must notify the Court. In the event of a dispute whether an
inheritance can be considered as neglected or not. This will be decided by the Court,
Weeskamer is required to make a record of the condition of the assets and if deemed
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necessary preceded by sealing the goods, and then clearing all the inheritor's concerns in the
form of debts and others. Wesskamer must make accountability, and is also required to
summon any heirs who may exist by general calling, such as through RRI, newspapers and
other means deemed appropriate. If after three years there is no heir who appears or reports
he, then the weeskamer will take responsibility for the management of the inheritance to the
state, and then the assets will become the property of the state.

4.2 Sharing of inheritance in a peaceful manner

The distribution of inheritance can be carried out in two ways, namely distribution
outside the court and distribution through the court.
1. Division outside the Court

The distribution of inheritance can be carried out by the heirs themselves in a familial
manner in accordance with Islamic law which regulates inheritance. If they are unable to
complete the distribution of the inheritance by themselves, they can appoint an expert in that
field to help complete the distribution of the estate.
2. Distribution of inheritance through the Court

This subject matter concerns material law and formal law. In terms of material law,
Islamic inheritance law does not allow inheritance to accumulate. It must be shared with the
rightful heirs as soon as possible after the inheritance is open, in case of peace, the mediator
formulates the contents of the agreement of the disputing parties and draws a peace
certificate. After the peace certificate is completed and read out to the parties, the mediator
reports the results of the agreement that has been made to the panel of judges who handle the
case. The panel of judges who receive the reconciliation report from the mediator, reads the
results of the peace and is included in the final decision. The principle of Islamic inheritance
is very important to be understood by mediators as a guide when bridging the disputing
parties in problems.

V. Conclusion

1. The application of peaceful institutions in court proceedings can be carried out through a
Supreme Court Circular No. 1 of 2002 as follows: so that all panels of judges who hear
cases will seriously seek peace by applying the provisions of Article 130 HIR / 154 R.Bg
not just a formality for proposing peace, the appointed judge acts as a facilitator who
assists the parties in terms of time, place and collection of data and arguments of the
parties in preparation for peace. The application of Peace Institutions in civil case
proceedings in court must be further developed, to provide satisfaction to the justice-
seeking community and in the context of limiting cassation cases.

2. The distribution of inheritance has practical, systematic and detailed guidelines in the form
of Alqur‘an verses and the Prophet's traditions. The guidelines are clear and must be fully
referenced consistently when there is a distribution of the inheritance left by an heir. If
there is an heir who deserves to be supported, this can be done by donating the assets
owned individually by the heirs, including those from the acquisition of inheritance assets.

3. Legal arrangements regarding the distribution of inheritance according to Islamic law are
regulated in Articles 176, 183, Compilation of Islamic Law which state that the heirs can
agree to make peace in the distribution of inheritance assets, after each realizes their share.
Meanwhile, in the Al-Qur'an and Al-Hadith, there is no clear regulation on the distribution
of inheritance in a peaceful manner.

2747



References

A.Patra M. Zen dan Maria Louisa. (2006). Panduan Bantuan Hukum di Indonesia, Jakarta,
AusAid, YLBHI, PSHK dan IALDF.

Abdul Rachmad Budiono. (2003). Peradilan Agama dan Hukum Islam di Indonesia. Malang:
Bayumedia.

Abu Abdullah Abdussalam al-Alusy.( 2008). Ibanah al-Ahkam Syarh Bulug al-Marami,
(Beirut: Dar al-Fikr), 111: 222.

Abu al-Hasan ‘Ali bin Ahmad al-Wahidy an-Naisabury, Asbab an-Nuzul, (Beirut: Daral-
Kutub al’Ilmiyah, 1991).

Achmad Fedyani Saifuddin. (1986). Konflik dan Integrasi Perbedaan Paham Dalam Agama
Islam, Jakarta, Rajawali.

Al-Imam Abu Abdillah ibn Isma’il ibn Ibrahim ibn al-Mugirah ibn Bardazabah al-Bukhari al-
Ja’fi, Sahih al-Bukhari. (1992 ). (Beirut: Dar al-Kutub al-‘Ilmiyyah), Hadis No. 6723,
VII: 311.

Al-Imam Abu Abdillah ibn Isma’il ibn Ibrahim ibn al-Mugirah ibn Bardazabah al-Bukhari al-
Ja’fi, Sahih al-Bukhari.( 1992). (Beirut: Dar al-Kutub al-‘Ilmiyyah), Hadis No. 6732,
VII: 314.

Al-lmam Abu Bakar Ahmad ar-Razi al-Jassas, Ahkam al-Qur'an. (2001). (Beirut: Dar al-
Fikr), 11: 109.

Arifin A. Tumpa. (2003). Arbitrase dan Mediasi, Jakarta, Kerjasama MARI dengan Pusat

Pengkajian Hukum.

Arifin, M. (2020). The Efforts of Islamic Criminal Law Integration into Indonesian Law
Procedures. Budapest International Research and Critics Institute-Journal (BIRCI-
Journal). P. 975-984.

Cik Hasan Bisri. (1999). Kompilasi Hukum Islam dan Peradilan Agama dalam Sistem
Hukum Nasional (Jakarta: Logos Wacana Iimu).

Emy Eliamega Saragih, Mustamam Mustamam & Mukidi Mukidi, (2019). Kedudukan Anak
Perempuan dalam Pembagian Harta Warisan menurut Hukum Islam (Studi Kasus
Putusan Pengadilan Agama Medan No. 40/Pdt.G/2017/PA.Mdn). Journal of Education,
Humaniora and Social Sciences (JEHSS). 2 (2): 307-317.

Frans Rudy Putra Zebua, Iman Jauhari, Taufik Siregar., Iman Jauhari., dan Taufik Siregar.,
(2008), Tanggungjawab Pelaku Tindak Pidana Korupsi dan Ahli Warisnya Dalam
Pembayaran Uang Pengganti Kerugian Keuangan Negara Ditinjau Dari Aspek Hukum
Perdata (Studi Kasus Pada Pengadilan Negeri Medan), Mercatoria, 1 (2): 150-162

Gunawan Widjaja. (2001). Alternatif Penyelesaian Sengketa, Jakarta, Raja Grafindo Persada.

Harijah Damis. (2012) Memahami Pembagian Harta Warisan Secara Damai, Jakarta:Al-
Itqon.

Helmi, et al. (2019). Implementation Place of ‘Uqubat Canings in Figh Perspective (Analysis
of Aceh Governor Regulation Number 5 of 2018). Budapest International Research and
Critics Institute-Journal (BIRCI-Journal). P. 65-73

Herowati Poesoko, Paradigma Pengadilan Adat Dalam Sistem Peradilan perdata

Jalaluddin Abdurrahman Abu Bakar as-Suyuti. (1995). al-Itqan fi ‘Ulum al-Qur an, (Beirut:
Dar al-Kutub al’Ilmiyah), I: 6.

Joni Emirzon. (2001). Alternatif Penyelesaian Sengketa di Luar Pengadilan, Jakarta,
Gramedia Pustaka Utana.

M. Yahya (1). (2008). Hukum Acara Perdata, Jakarta: Sinar Grafika.

M. Yahya (2). (2009). Kedudukan Kewenangan dan Acara Peradilan Agama, UU No. 7 tahun
1989. Jakarta: Sinar Grafika.

2748



Mahkamah Agung RI. (2004). Bunga Rampai Hukum Acara Perdata, Jakarta, Pusdiklat
MARI.

Maria S.W. Sumardjono, et.al. (2008). Mediasi Sengketa Tanah, Jakarta, Kompas,
Muhammad Ali as-Shabuni, Hukum Waris Dalam Syariat Islam: Disertai Contoh-
Contoh Pemabagian Harta Pusaka (Bandung: Diponegoro, 1992).

Mukti Arto. (1999). Praktek Perkara Perdata Pada Pengadilan Agama, Yogyakarta, Pustaka
Pelajar.

Otje Salman, Kesadaran Hukum Masyarakat Terhadap Hukum Waris.

Pagar. (2007). Pembaharuan Hukum Islam Indonesia (Bandung: Citapustka Media).

Riduan Syahrani. (2000). Buku Materi Dasar Hukum Acara Perdata, Bandung, Citra Aditya
Bakti.

Sudikno Mertokusumo. (1998). Hukum Acara Perdata Indonesia, Yogyakarta, Liberty.

Sulaikin, et al. (2002). Hukum Acara Perdata Peradilan Agama di Indonesia. Jakarta:
Kencana.

T.M. Hasbi ash-Shiddieqy. (1973). Fighul Mawaris: Hukum2 Warisan Dalam Syari’at Islam
(Jakarta: Bulan Bintang).

Takdir Rahmadi. (2010). Mediasi Penyelesaian Sengketa Melalui Pendekatan

Mufakat.Jakarta: Rajagrafindo Persada.

Tim Redaksi Fukusmedia. (2007).Kompilasi Hukum Islam (Bandung: Tim Redaksi
Fukusmedia media.

Valerine J.L, Kriekhoff. (1999). Penyelesaian Sengketa Alternatif, Jakarta, Gramedia
Pustaka.

Wahbah az-Zuhali. (1998). At-Tafsir al-Minir fi al-‘Aqidah wa asy-Syari’ah wa al-Manhaj,
(Beirut: Dar al-Fikr al-Muasir dan Damaskus: Dar al-Fikr), 1V: 272.

Wahbah az-Zuhaliy.( 1998) At-Tafsir al-Minir fi al-‘Aqidah wa asy-Syari’ah wa al-Manhaj,
(Beirut: Dar al-Fikr al-Muasir dan Damaskus: Dar al-Fikr), 1V: 260.

Zuhirsyan, M. et al. (2019). Implementation of Heritage Distribution in the Community in
Islamic Law Antropology Perspective (Study On Simalungun Tribe In Kuta Baru
Village, Tebing Tinggi, Serdang Bedagai Regency). Budapest International Research
and Critics Institute-Journal (BIRCI-Journal). P. 477-486.

https://www.researchgate.net/publication/325072845 PERDAMAIAN_DALAM_PEMBAGI
AN_HARTA WARISAN_Kritik_Atas Konsep Qat%27i_Dalam_Hukum_Kewarisan

Islam

http://id.portalgaruda.org/?ref=browse&mod=viewarticle&article=90083

Undang-Undang

Kompilasi Hukum Islam (KHI)

Peraturan Mahkamah Agung Nomor 1 Tahun 2016 tentang Prosedur Mediasi di Pengadilan

2749



